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THE EEFUSAL OF THE PRESIDENT TO GIVE NOTICE OF TERMINA- 
TION OF CERTAIN TREATY PROVISIONS UNDER 
THE JONES ACT 

By Howard Thayer Kingsbury 
Member of the New York Bar 

There has been much discussion, in the public press and elsewhere, of the 
refusal of the President to give notice, pursuant to Sec. 34 of the Merchant 
Marine Act of June 5, 1920, of the termination of so much of the treaties with 
various foreign governments as restricts the right of the United States to impose 
discriminating customs duties on imports in foreign vessels and discriminatory 
tonnage dues on foreign vessels entering the United States. So far as this dis- 
cussion is concerned with the proposed policy of assisting the American merchant 
marine by thus discriminating against foreign shipping, it is not within the 
province of this comment to venture an opinion. So far, however, as criticism 
has been directed against this action of the President upon the ground that in 
thus failing or refusing to carry out this direction of Congress he has exceeded 
his constitutional rights, an interesting and important question of constitutional 
law, affecting international relations, is presented. Much of the criticism is 
based upon an apparent confusion of thought in regard to the respective func- 
tions of the President and Congress in making treaties, terminating treaties, 
carrying out treaties, and proceeding in contravention of treaties ; and also upon 
a failure to distinguish between the termination of a treaty as a whole and the 
termination or elimination of a particular provision of a treaty. 

There is no dispute that the President negotiates treaties, and enters into 
them by and with the advice and consent of the Senate. Congress may make 
recommendations on this subject, but it has neither legal nor actual power to 
compel the negotiation or making of a treaty. On the other hand, where legis- 
lation is necessary to carry out the provisions of a treaty, the President cannot 
compel Congress to act. In other words, the practical power of refusing to 
abide by a treaty is necessarily in the hands of Congress. In like manner, Con- 
gress may enact legislation inconsistent with an existing treaty, and such legis- 
lation is controlling upon all courts and officers of the United States, whatever 
may be its effect upon the international obligations and responsibilities of the 
country. 

There is also precedent for the termination by Congressional action of a 
treaty as a whole, either pursuant to a power of termination reserved in the 
treaty itself or otherwise. Such action is simply notice to the other party that 
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the United States elects to terminate, or refuses longer to recognize any obliga- 
tions under, the treaty thus abrogated. 

The termination of particular provisions of a treaty, however, rests upon a 
different basis. The abrogation of a treaty as a whole is analogous to the can- 
cellation of a contract; the elimination of certain provisions, while the rest are 
retained, is the negotiation of a new agreement. One party to a compact may 
say, "I refuse longer to be bound and our agreement is at an end," and take 
the consequences; but he cannot say of right, "I refuse longer to be bound in 
one respect, but I will abide by and hold you to the remaining obligations," 
and impose this modified agreement upon the other party. In a treaty, as in 
any other contract, all of the obligations of one party furnish the consideration 
for all of the promises of the other, and a mutual obligation on one point, which 
one party may be ready to waive, may be vital to the other. Therefore the 
action of Congress in passing Sec. 34 of the Jones Act was equivalent to a 
direction to the President to negotiate certain treaty modifications; that is to 
say, to make new treaties. This is beyond the power of Congress. 

Congress could have embodied the imposition of discriminatory duties and 
tonnage dues in the Act, and, while this would have been a breach of existing 
treaty provisions, it would have been controlling upon the other branches of 
the government. It could have directed that notice of such action be given to 
the foreign governments affected, and that the discriminatory duties and dues 
should become effective at the end of a certain time thereafter. This was the 
method followed under the La Pollette Seamen 's Act of March 4, 1915, in regard 
to the arrest of deserting seamen. In the present case, Congress merely sought 
to clear the field for undetermined future action, and for this purpose in effect 
directed the President to procure the consent of the foreign nations adversely 
affected to the elimination of treaty provisions inconsistent with such freedom 
of future action, while maintaining in force all the other treaty obligations be- 
tween the United States and such foreign nations. The President has merely 
refrained from attempting to negotiate the new treaty relations thus proposed. 

It has been suggested that because the President signed the bill he was bound 
to carry out the directions of Sec. 34. Sec. 36, however, expressly contemplated 
the possible partial unconstitutionality or invalidity of the Act. Sec. 34 con- 
tains no affirmative legislation, but is in essence merely an expression of opinion 
by Congress as to the expediency of complete freedom of action in regard to 
certain possible future legislation, and is in no way necessary to the carrying 
out of the remainder of the Act, which establishes a new system for the regula- 
tion of the American merchant marine. It may well be that the President 
deemed it best that that system be put into operation without delay, and that 
the whole question of discriminatory duties and dues and their effect upon inter- 
national relations should be left in abeyance until Congress should determine 
upon the policy of the nation in this regard and take definite and affirmative 
action thereon. Why should the area of potential international friction be in- 
creased in the manner proposed when it was still possible that Congress might 
never determine to impose discriminatory duties and dues? 

The basic question is not a new one. It was discussed at length by President 
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Hayes in his message of March 1, 1879, vetoing a bill directing the abrogation 
of Articles V and VI of the treaty with China of July 28, 1868, in which he said : 

The bill before me does not enjoin upon the President the abrogation of the entire 
Burlingame treaty, much less of the principal treaty of which it is made the supplement. 
As the power of modifying an existing treaty, whether by adding or striking out provisions, 
is a part of the treaty-making power under the Constitution, its exercise is not competent 
for Congress, nor would the assent of China to this partial abrogation of the treaty make 
the action of Congress in thus procuring an amendment of a treaty a competent exercise of 
authority under the Constitution. The importance, however, of this special consideration 
seems superseded by the principle that a denunciation of a part of a treaty not made by 
the terms of the treaty itself separable from the rest is a denunciation of the whole treaty. 
As the other high contracting party has entered into no treaty obligations except such as 
include the part denounced, the denunciation by one party of the part necessarily liberates 
the other party from the whole treaty.* 

In the present instance, no particular articles or clauses of specified treaties 
were indicated by the Act. It was left to the President to ascertain them and 
either to negotiate modifications, which he could not be required to do, or to give 
notice of termination, which would have operated to abrogate the treaties in their 
entirety and thus to relieve the other nations of all their obligations thereunder. 
It is not surprising that the President, in the exercise of his constitutional powers, 
decided that this was too high a price to pay in order to procure for Congress 
a liberty of future action of which it might never avail itself. 

i See Crandall, Treaties: Their Making and Enforcement, p. 461, quoting Richardson: 
Messages and Papers of the Presidents, VII, 518, 519. 



